
Internet Platforms and Competition: Enforcement Trends 

29 September 2021

Pedro Callol

Front picture: Four Towers, Financial District, Madrid



Content

1. Introduction – what seems to be the
problem?

2. Regulatory tools
i. M&A - Merger control.  Article 22 EUMR
ii. M&A - The notion of public interest as policy instrument: 

• ownership restrictions, authorizations
• FDI 

iii. Antitrust enforcement on Internet platforms
iv. “Ex ante” regulation
v. Prospective enforcement: commitments and remedies 

under Articles 7 and 9 of EU Regulation 1/2003.  In 
particular structural (“break-up”) remedies 



01

• Trend towards market concentration

o Two thirds of 900 industries were more concentrated in 2012 
than in 1997

o In 42% of the 900 industries examined, the top four firms 
controlled more than a third of the market in 2012, up from 
28% in 1997 

o Net profits have increased in the US in recent years
o In Britain The Economist calculates that in 55% of 250 

industries considered concentration has increased
o Mergers in Britain in the past two decades have accounted for 

US$ 5 trillion which adjusting for the size of its economy 
amounts to roughly twice the rate of the US

(The Economist, Oct. 2018)

Introduction
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Introduction

Industry Revenue Earned by 50 
Largest Firms, 2012

(Billions $)

Revenue Share Earned 
by 50 Largest Firms, 

2012

Percentage Point Change 
in Revenue Share Earned 

by 50 Largest Firms, 
1997-2012

Transportation and Warehousing 307.9 42.1 11.4

Retail Trade 1,555.8 36.9 11.2
Finance and Insurance 1,762.7 48.5 9.9
Wholesale Trade 2,183.1 27.6 7.3
Real Estate Rental and Leasing 121.6 24.9 5.4

Utilities 367.7 69.1 4.6
Educational Services 12.1 22.7 3.1
Professional, Scientific and Technical 
Services

278.2 18.8 2.6

Administrative/ Support 159.2 23.7 1.6
Accommodation and Food Services 149.8 21.2 0.1

Other Services, Non-Public Admin 46.7 10.9 -1.9

Arts, Entertainment and Recreation 39.5 19.6 -2.2

Health Care and Assistance 350.2 17.2 -1.6

Change in Market Concentration by Sector, 1997-2012
Note: Concentration ratio data is displayed for all North American Industry 
Classification System (NAICS) sectors for which data is available from 1997-
2012. Source: Economic Census, Census Bureau. 
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• Trend towards market concentration

o Post-merger HHI measures over time show that EU markets 
(both EU-wide and national) are in average more 
concentrated nowadays (3,000 HHI) than in the mid-1990s 
(2,500 HHI)

o Services markets have increased its concentration faster than 
manufacturing markets over the past 20 years

o Worldwide markets display global trend towards greater 
concentrated markets

(Affeldt, P., T. Duso, T., K.P. Gugler, and J. Piechucka (2021): 
“Market Concentration in Europe: Evidence from Antitrust 
Markets”, CEPR Discussion Paper No. DP15699)

Introduction
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• Concentration
o In the case of platforms: tipping effects, network industries 

exacerbate concentration.  Concentration is a perceived issue 
but probably should not be the issue

o Also in the case of platforms concentration raises fears of 
dominance in the information (Google), social 
communications/politics (Facebook) or trade (Amazon)

• Fear of new business models displacing established 
business models

• Data accumulation and management as competitive factor

• Competition is for the market but also in the market: 
vertical integration / platforms as regulators (experience 
under Article 106/102 TFEU – RTT, case, C-18/88)

Introduction



01

Introduction

• What does a free society fear, monopoly, or what the 
monopolist does with the monopoly?  

o Under the current legal framework it is the abuse of a 
dominant position that is outlawed, not the mere monopoly 
gained through superior performance

o Another important legal principle is the right to be presumed 
innocent (imposing on the incumbent the burden of proof for 
showing the pro-competitiveness of its conduct?)
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Mergers & 
Acquisitions

Merger
Control 
Thresholds

• Targets in technology acquisitions often do not generate 
enough revenue to be noticed by standard merger 
thresholds.  Killer Acquisitions

• Market share threshold perhaps not bad proxy 
(Facebook/Whatapp upwards referred as thresholds met 
notably in Spain and the UK; Apple/Shazam referral by 
Austrian Authority.  Facebook/Instagram escaped 
Commission review – reviewed by the CMA)

• Size of transaction thresholds: (i) are not exempt of their 
own practical difficulties; (ii) may reduce incentives to 
monetize which may in turn reduce incentives to innovate.  
Plus, transaction value not necessarily a proxy for 
market power
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Mergers & 
Acquisitions

Merger
Control 
Thresholds

European Commission Notice on Article 22 EUMR 
referrals (March 2021)

• Article 22 of the Merger Regulation allows for one or more 
Member States to request the Commission to examine, for 
those Member States, any concentration that does not have 
an EU dimension but affects trade between Member States 
and threatens to significantly affect competition within the 
territory of the Member State or States making the request. 

• It is clear from the wording, the legislative history and the 
purpose of Article 22 of the Merger Regulation, as well as 
from the Commission ́s enforcement practice, that Article 22 
is applicable to all concentrations, not only those that meet 
the respective jurisdictional criteria of the referring Member 
States 
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Mergers & 
Acquisitions:

Public
Interest / 
general 
interest

• Siemens / Alstom case – European champions “EU has a 
strong competition policy but no industrial policy”

o Push to introduce veto mechanisms by Member States on
public interest grounds

o EU Regulation 2019/452 FDI screening framework: Artificial 
intelligence, Robotics, Semiconductors, cybersecurity, 
Aerospace, defence, Energy storage, quantum and nuclear 
technologies, Nanotechnology, Access to sensitive 
information including personal data

o Ley 19/2003, 4 julio, inversiones extranjeras

• Cross-ownership restrictions of key vertically related or
otherwise related assets under national law

• Administrative authorisation regimes – must comply with
Article 21 EUMR (protection of legitimate interests)

• In technology markets, generic info to Commission of 
intended mergers (Art. 12 DMA)
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Apple App 
Store 
Practices

• Epic Games v. Apple in addition to three EU investigations 
into:

• Apple Music Streaming
• Apple E-books and audiobooks
• Apple App Store practices

App Developers

Apple Users

App Store

30%

IAP

Developers try to bypass 
the 30% fee by offering 

the products directly
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Apple 
Mobile 
Payments

• The EC investigates Apple payment’s terms and conditions 
for restricting the implementation of third payment services 
in IOS devices

Apple Pay

NFC

IOS Devices

Third Payment 
Services
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Amazon 
Marketplace • Accusation is that Amazon uses non-public data derived 

from retailers’ activity in the marketplace, to compete with 
those same retailers

Third party 
retailersAmazon retail

Amazon 
Marketplace
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Amazon 
Buy Box • Second probe into Amazon’s practices: the EC believes 

that the criteria and conditions that govern the “buy box” 
mechanism favour its own products and Fulfiled-by-
Amazon Sellers (FBA)

Amazon as a 
seller

Third party 
sellers

Amazon Buy Box FBA Sellers

1

2

3
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Facebook 
Marketplace • FB is under investigation for potentially having misused 

data from classified ads providers. 

FB Classified Ads 
Service (FB 

Marketplace)

Users

Facebook

Classified Ads 
Providers
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Google 
Adtech • The EC investigates Google for potentially having favoured 

its own intermediary services and applications within the 
AdTech “supply chain”

Alternative 
Intermediary 

services

Third party 
publishers

Google 
Intermediary 

services

Google as 
publisher 
(Youtube)

Google Ad Server Alternative Ad 
Server
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Google
Shopping • €2.42 billion fine

• Self-preferencing mechanism, through its general search 
results pages, favoring its own shopping comparative 
services ahead of those of its competitors.

Google Search

Third party 
compeXtorsGoogle Shopping
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Google
Android • Highest fine in the EC’s history: €4.34 billion

• Google used Android to cement its market position in the 
general search market by tying its products, granting 
exclusivity incentives, and preventing using modified 
android versions without its prior approval

• Hearing is currently being held in Luxembourg

Tying
Pre-approval by 

Google of 
Android versions

Exclusivity 
incenXves

- Google Search, 
- Google Chrome  

- Play Store

Ensure pre-
installation of 
Google Search 

Prevent modified 
Android versions 

in handsets 
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Google 
Search • €1.49 billion fine

• Clauses with its online search advertising intermediation 
services partners that served as barriers to entry for 
Google’s competitors.

Exclusivity

Authorising 
equivalent ads

Google Adsense
clauses

Premium 
placement and 
minimum ads
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Regulation?
• Probably fair to say that competition as it currently 

stands provides an appropriate legal framework – duly 
refreshed and reshuffled

• The Final Report mentioned regulation as potential policy 
tool:
o Internet incumbents may share some traits with 

telecommunications incumbents – yet the Competition Policy 
for the Digital Era Report (2019) makes reference to non-
market power related rules (whereas Telcos regulation is 
based on SMP) (ex ante regulation?)

o Competition law has the upside of its flexibility.  Downside is 
debate around markets, complex conduct and incentives and 
time – though this may be improved by moving away from the 
more adversarial, ex post enforcement approach (KAHN FTC 
statement)
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Regulation?
• Ex ante regulation: Digital Markets Act 

(proposed legislation, December 2020) with 
the goal of keeping digital markets open and 
competitive.

• It applies to large digital platforms (’gatekeepers’), defined as 
those having an entrenched market position and an impact on 
the market and are important gateways for business to reach 
end users (EEA turnover above € 6.5 billion or market cap of 
€65 billion and core platform services have 45 million active 
users in the EU monthly).  Rebuttable criteria

• Gatekeepers include search engines, online intermediation 
platforms, social networking, video-sharing, operating 
systems, interpersonal communication services, cloud 
computing and advertising
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Regulation?
• Gatekeepers are obliged:

• Restriction on combining personal data from core platform services 
with data from other sources

• Business users cannot be restricted from contracting with end users 
outside of the gatekeepers ecosystem

• Cannot require business users to interoperate with an identification 
service of the gatekeeper in the context of providing its services via 
the gatekeeper’s core platform

Then there are further obligations susceptible of being specified:

- Must allow the installation of third-party software interoperable with 
the gatekeepers’ core platform services;

- Cannot treat their own services more favorably in ranking services
- Refrain from technically restricting end users to switch and subscribe 

to alternative services
- Provide advertisers and publishers free of charge with performance 

measurement tools
- Data portability re. data generated by business (to business and end 

users) 
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Prospective
enforcement

Commitment
Decisions

• Generally speaking commitments may be a more 
appropriate form of intervention than fines (Head of the 
Dutch NCA Mr. Snoep)

• A consensual approach under Article 9 EC Reg. 1/2003 
may work better than the adversarial/quasi-criminal 
environment of standard investigations leading to fines

• Commitments may provide more speed and enable 
addressing substantive problems accurately in a 
collaborative framework

• There is already experience in the technology sector with 
behavioral commitments under Article 9 Reg. 1/2003 
(Microsoft Explorer, Rambus)

• Conclusion: would seem reasonable to expect more 
commitments decisions
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Prospective
enforcement
Structural
Remedies

• Article 7 Regulation 1/2003, in case of infringement:

[in case of infringement, the Commission] may impose on [the infringing 
companies] any behavioral or structural remedies which are 
proportionate to the infringement committed and necessary to 
bring the infringement effectively to an end. Structural remedies can 
only be imposed either where there is no equally effective 
behavioural remedy or where any equally effective behavioural remedy 
would be more burdensome for the undertaking concerned than the 
structural remedy.

• Comparable wording nationally at Article 53 Law 15/2007

• In practice structural remedies occasionally used in 
antitrust (behavioural) matters, under the form of 
commitments put forward by the parties under Article 9 
Reg. 1/2003
• E.ON (cases COMP/39.388 and COMP/39.389
• GDF (case COMP/39.316)
• CEZ (case AT/39727)
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• Structural remedies (unless agreed as part of an Article 
9 Reg. 1/2003 commitments package) may pose legal 
challenges in an Article 7 Reg. 1/2003 setting:

o Proportionality – difficult to meet 

o Questions lurk on compatibility with or harm to 
property rights

• What happens if there are no buyers for divested 
business

• Price paid would be unlikely to capture full value 
of business

• Not straightforward

Prospective
enforcement
Structural
Remedies
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